Takoma Park City Council Meeting — November 14, 2018
Agenda Item 4

Voting Session
First Reading Ordinance Amending Takoma Park Code, Purchasing, Chapters 7.04, 7.08, and 7.12

Recommended Council Action
Approve ordinance

Context with Key Issues

All purchases of goods and services must be made in accordance with the chapters of the City’s
Code regarding purchasing. Other than some minor additions, these chapters have not been
substantively updated since before 2000. Given increased costs for goods and services over time
and the need for some general corrections and clarifications, staff provided several recommended
amendments to the Code for Council consider.

The Council held two Work Sessions to discuss the proposed amendments on October 24 and
November 7, 2018. The attached red-lined document reflects the amendments Council discussed.

Council Priority
Fiscally Sustainable Government

Environmental Considerations

The existing Code requires that certain environmental and energy considerations be taken into
account when purchasing goods and services. The proposed amendments to the Code will include
moving detailed requirements to administrative regulations to allow us to respond more quickly to
changing technology, scientific understanding, and environmental certifications.

Fiscal Considerations
The proposed amendments to the Code may result in some cost savings, as they include new
provisions that would allow the City to take advantage of unexpected, time-limited “sales.”

Racial Equity Considerations
We are unable to determine whether any group would be disproportionately impacted in a positive
or negative way by this action.

Attachments and Links
o Proposed Amendments to Takoma Park Code, Purchasing, Chapters 7.04, 7.08, and 7.12

Approved by: Suzanne R. Ludlow, City Manager
Prepared by: Jason Damweber, Deputy City Manager Posted: 2018-11-09
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ORDINANCE NO. 2018-

Modernizing Title 7, Division 1, Purchasing and Disposition, of the Takoma Park Code

WHEREAS, the Council has determined that the City’s policy regarding procurement of

goods and services should:

Assure that modern, professional, and generally accepted purchasing policies are followed
by the City; and

Provide for increased public confidence in the procedures followed in City procurements;
and

Ensure the fair and equitable treatment of all persons who deal with the procurement system
of the City; and

Provide increased economy in City procurement activities and maximize to the fullest
extent practicable the purchasing value of public monies of the City; and

Provide safeguards for the maintenance of a procurement system of quality and integrity;
and

Minimize adverse environmental impacts of City purchases; and

Provide opportunities for local businesses; and

Promote the payment of a living wage by vendors doing business with the City; and
Obtain in a cost-effective and timely manner the materials, services and construction
required by the City to serve its residents and businesses.

WHEREAS, the threshold dollar amounts that trigger more stringent and time-consuming

source selection procedures were adopted many years ago and have not kept pace with inflation;

and

WHEREAS, City purchases increasingly involve contracts for software and electronic

services that are renewed for subsequent terms; and

WHEREAS, the Council has determined that modernization of the procurement provisions

of the Takoma Park Code is necessary to improve the efficiency of the City’s procurement of goods
and ensure that the renewal of software and electronic services contracts are in the City’s best
interest.
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NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF
TAKOMA PARK, MARYLAND, that, effective immediately, Division 1, Purchasing and
Disposition, of Title 7 of the Takoma Park Code is hereby amended as follows:

Title 7, PURCHASING AND TAXATION

Division 1. Purchasing and Disposition

Chapter 7.04. GENERAL PROVISIONS
Sec. 7.04.010. Purposes.
The purposes of this division are to provide for an efficient, cost-effective and equitable system of
public purchasing by the City; to obtain the maximum purchasing value of public funds in
procurement; to provide for a procurement system of quality and integrity; to provide for selling
surplus goods in a manner which is efficient and equitable, and yields the highest sales price; and to
permit the continued development of procurement policies and practices.
Sec. 7.04.030. Scope.
A. Except as otherwise provided, this division applies to every disposition for value or
expenditure of public funds by the City for public purchasing.
B. When the procurement or disposition involves Federal, state, or county assistance or
contract funds or is subject to Federal, state, or county regulations, the procurement or disposition
shall be conducted in accordance with any applicable mandatory laws or regulations.
Sec. 7.04.160. Definitions.
The terms defined in this section shall have the meanings set forth below whenever they appear in
this division unless the context in which they are used clearly requires a different meaning or a
different definition is prescribed for a particular provision.

Awarding authority means the person or entity within the City authorized to award a contract.
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Bid means an offer, in writing, to furnish goods, services, or construction in conformity with
the specifications, delivery terms and conditions or other requirements included in the invitation
for bids or an offer to purchase property.

Brand name specification means a specification by manufacturers' names or catalog serial or
other identification numbers.

Brand name or equal specification means a brand name specification to describe the standard
of quality, performance, and other characteristics needed to meet City requirements, and which
provides for the submission of equivalent products.

Business means any corporation, limited liability company, partnership, individual, sole
proprietorship, joint venture, association, or any other legal entity through which business is
conducted.

Change order means a written order signed and issued by the City Manager directing the
contractor to make changes which the contract authorizes the City to order without the consent of
the contractor.

City Manager means the City Manager or the City Manager's designee.

Competitive sealed bid means a method of procurement in which a supply, service or
construction item is defined in a list of specifications; the specifications are included in an
Invitation for Bids; the bids are received by a specified time in sealed envelopes or via authorized
electronic submission method; an award is made to the lowest responsible bidder meeting all
specifications, and cost is objectively measurable as defined in the specifications.

Competitive sealed proposal means a method of procurement in which goods, services, or
construction items are defined in a list of specifications; the specifications are included in a
Request for Proposals (RFP); proposals are received by a specified time in sealed envelopes or
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via authorized electronic submission method; and an award is made to the proposer most closely
meeting specifications as determined by an evaluation that uses a set of evaluation criteria. Cost is
one criterion among others, all of which may be assigned specific weights.

Construction means the erection, alteration, repair, improvement, or demolition of any public
structure or building, or other improvements of any kind, including any draining, dredging,
excavation, grading or similar work upon real property.

Contract means any City agreement, regardless of form or title, whether formal or informal, for
the procurement or disposition of goods, services, or construction.

Contract file means a file, in electronic or paper format, maintained by the City Manager
containing all determinations and other written records pertaining to any solicitation, award, or
performance of a contract.

Contract modification means any written alteration in specifications, delivery, period of
performance, price, quantity, or other provision of an existing contract whether accomplished by
unilateral action in accordance with a contract provision or by mutual action of the parties to the
contract.

Contractor means any person having a contract with the City.

Formal contract means a contract for procurements exceeding $30,000.00.

Goods means supplies, materials, equipment, and all tangible property, except real property.

Indefinite quantities contract means a contract whereby the City agrees to purchase, and the
contractor agrees to provide the goods or construction of a designated type or unit which the City
may require, without specifying in the contract the exact quantity.

Informality means a minor defect or variation of a bid or proposal from the requirements of the
Invitation to Bid, or the Request for Proposal, which does not materially affect the price, quality,
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quantity or delivery schedule for the goods, services, or construction being procured.

Kickback means any money, fee, commission, credit, gift, or compensation of any kind which
is provided directly or indirectly to a contractor, a contractor employee, a subcontractor, a
subcontractor employee, a public employee, or other person for the purpose of obtaining or
rewarding favorable treatment in the award of a prime contract or a subcontract in connection with
a contract awarded by the City.

Local business means an independently owned and operated business located within 150 miles
of the City.

Locally supplied means products and goods made or supplied, or services provided, by a local
business. independently owned and operated individual, business, or organization located within
150 miles of the City.

Person means an individual, association, partnership, corporation, limited liability company,
government agency, or other entity, but does not include the City government.

Procurement means buying, purchasing, renting, leasing, or otherwise acquiring any goods,
services, or construction. It also includes all functions that pertain to the obtaining of any supply,
service, or construction, including the description of requirements, selection and solicitation of
sources, preparation and award of contract, and all phases of contract administration.

Professional services means services performed by a person whose specialized knowledge and
academic preparation have led the person to be a licensed or recognized professional within their
vocation. These services include, but are not limited to, accounting, architecture, land surveying,
law, actuarial services, professional engineering, and such other services that are customarily
negotiated because the individuality of those services do not lend themselves to a fixed price bid.

Proposal means an offer to supply goods or perform services, or to purchase goods to be
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disposed, in response to a request for proposals by the City where competitive sealed proposals or
negotiations will be used rather than the competitive bid process.

Public entity means any Federal, State or local government, agency, committee, commission,
board, institution, or political subdivision created by Federal, State or local law to exercise some
sovereign power or to perform some governmental duty.

Public notice means notice of a procurement solicitation given in a manner reasonably
calculated to provide notice to persons interested in the solicitation. At a minimum, such notice
shall include posting notice of all pending procurements on the City’s website. Such notice may,
but need not necessarily, include publication in a newspaper of general circulation, electronic
mailing lists, and web sites maintained for that purpose.

Purchase order means a type of contract issued by the City not requiring countersignature by
the contractor.

Request for Proposals (RFP) means all documents, whether attached or incorporated by
reference, used for soliciting proposals.

Responsible bidder or offeror means a person who has the capability to perform the contract
requirements, and the experience, capacity, facilities, equipment and credit to assure performance.

Responsive bidder means a bidder that has submitted a bid that conforms in all material
respects to the Invitation for Bids.

Services means the furnishing of labor, time, or effort by a contractor.

Specification means any description of the physical or functional characteristics, or of the
nature, of a good, service, or construction item. It may include a description of any requirement
for inspecting, testing, or preparing a supply, service, or construction item for delivery.

Split purchasing means when a recognized need for a certain volume of goods, services, or
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construction is purposefully split into smaller increments in order to evade any requirement of
this division.

Surplus goods means all goods the City Manager has determined have become surplus,
obsolete or unusable.

Tie bids are responsive bids from responsible bidders that are substantially the same in price,
terms and conditions and that meet all the requirements and evaluation criteria set forth in the
invitation for bids.

Using department means any City department, office, or agency that utilizes any goods,
services, or construction procured under this division.

Written or in writing includes information that is electronically transmitted or stored.

Sec. 7.04.22. Authority and duties of the City Manager.

Except as otherwise provided in this division, the City Manager shall have the authority and

responsibility to:

A. Procure or supervise the procurement of all goods, services, and construction needed by the
City;

B. Sell, trade or otherwise dispose of surplus goods belonging to the City;

C. Exercise general supervision and control over all inventories of supplies belonging to the City;

D. Develop procedures, standards, and policies, and forms, including but not limited to a
Purchasing Manual, as may be necessary for the effective implementation of this division;

E. Conduct pre-bid or pre-proposal conferences where appropriate;

F. Make written recommendations for the award of formal contracts;

G. Keep informed of current developments in the field of purchasing, prices, market conditions,

and new products;
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P.

. Assure that sufficient funds have been appropriated to cover the cost of all purchases or

contracts;

Establish and maintain programs for the inspection, testing, and acceptance of goods, services,
and construction;

Maintain contract files associated with procurements;

Change specifications and terminate solicitations;

Make determinations of bidder and offeror responsibility;

. Require bonds, insurance, and other forms of protection for the City in connection with the

procurement process;
Ensure compliance with this division by reviewing and monitoring procurements conducted by

any designee, department, or employee delegated authority under Section 7.04.24;

Make all written determinations required by this division, except as may otherwise be provided
by this division; and

Perform other functions and duties as required by this division or as may be assigned.

Sec. 7.04.23. City procurement records.

All determinations and other written records pertaining to any formal solicitation, award, or

performance of a contract shall be maintained for the City in a contract file. All records shall be

maintained for such time as required by State law or regulation but in no event less than three (3)

years or according to retention schedules approved by the State.

Sec. 7.04.24. Delegation of authority by City Manager.

The City Manager may establish procedures and standards for delegating authority to purchase

certain goods, services, or construction items, and to make determinations required by this division

to other City employees or departments, if such delegation is deemed appropriate for the effective
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procurement of those items.
Sec. 7.04.36. Types of contracts.
Subject to the requirements of this division, any type of contract that is appropriate to the
procurement and that will promote the best interests of the City may be used.
Sec. 7.04.37. Documentation of purchases required.
For all purchases of goods or services, the person responsible for making the purchase shall obtain
and retain documentation of the purchase that includes the goods or services purchased, the identity
of the vendor, the date of the purchase, and the method of payment.
Sec. 7.04.38. Formal written contracts required.
Except for the purchase of goods and equipment, formal written contracts signed by the City
Manager and the contractor shall be required for procurements exceeding $30,000.00, including
indefinite quantities contracts estimated to exceed $30,000.00 in any given fiscal year or contract
term.
Sec. 7.04.39. Awarding authority.
A. All contracts involving more than $50,000.00 shall be awarded by the Council, except
1. when the contract involves more than $50,000.00 because of a price preference for
environmentally preferable purchasing of no more than 15%; and
2. as may be specifically provided in this division.
B. Except for those contracts awarded by the Council and when emergency procurements are
necessary, all formal contracts shall be awarded by the City Manager.
C. All other contracts shall be awarded by the City Manager or Deputy City Manager,
personally (not their designees).
Sec. 7.04.40. Contract modifications; change orders; price adjustments.
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The following contract changes (including contract modifications, change orders, and price
adjustment) must be approved by the Council:

A. Changes to any contract not originally awarded by the Council when the cumulative value
of the original contract and all changes to the contract exceed $50,000.00;

B. Changes to any contract originally awarded, or any contract previously modified, by the
Council when the cumulative value of all changes exceed $50,000.00 or 25% of the prior contract.
Sec. 7.04.41. Multi-term contracts.

A. A contract for goods or services may be entered into for any period of time deemed to be in
the best interest of the City provided the term of the contract and conditions of renewal or
extension, if any, are included in the solicitation and funds are available for the first fiscal period at
the time of contracting. When funds are not appropriated or otherwise made available to support
continuation of performance in a subsequent fiscal period, the contract shall be canceled with no
penalty to the City.

B. Before renewing a contract for an additional term, the City Manager shall make a written
determination that renewal is preferable to instituting a new procurement process, which shall be
included in the contract file. In making a renewal determination, the Procurement Agent shall

consider any pertinent information, including the following:

1. Changes in pricing of the same or similar goods and services;

2. Advances in relevant technology;

3. Performance of the contractor;

4. Changes in the City’s needs;

5. The costs the City will incur as a result of changing to a new contractor, such as

required equipment purchases, interruptions to City operations, and retraining of staff.
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C. Subscriptions and Software Licenses. For subscription and software license contracts that
include an evergreen renewal clause, the department head shall consider the factors in subsection
(B) and make a recommendation to the City Manager whether to renew or terminate the contract at
least once every five years.

Sec. 7.04.42. Voidable contracts.

If any employee or official of the City purchases or contracts for goods, services, or construction in
a manner contrary to the provisions of this division, such purchase or contract is voidable by the
City. However, when, in the opinion of the City Manager, the contracting violation occurred
through no fault of the contractor, the contractor may be reimbursed on a quantum merit basis for
goods, services, or insurance furnished or work performed in good faith, in such amount as may be
determined by the City Manager.

7.04.43. Reports to the City Council.

To facilitate the City Council’s oversight of purchasing activity, the City Manager shall make the
following reports to the City Council:

A. Periodically, and at least annually, a report of all procurements of $30,000.00 or more that
includes the cost, method of source selection, the identity of persons submitting competitive bids or
proposals and the cost of the competitive bids or proposals, and a brief explanation of the reason for
the choice of vendor;

B. Periodically, and at least annually, a report of all emergency purchases between $10,000.00
and $30,000 that includes the cost, the reason for the emergency, a brief explanation of the reason
for the choice of vendor; and any efforts taken following the emergency to prevent the need for
future emergency purchases; and

C. As soon as practicable, a report of each emergency procurement exceeding $30,000 that

11
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includes the cost, the reason for the emergency, a brief explanation of the reason for the choice of
vendor; and any efforts taken following the emergency to prevent the need for future emergency

purchases.

CHAPTER 7.08, SOURCE SELECTION
Article . General Provisions
Sec. 7.08.51. In general.
Notwithstanding any provision of this division, the Council may approve any method of

procurement that it deems to be in the best interest of the City.

Article I1. Competitive Procurement.
Sec. 7.08.61. Formal solicitation—Competitive sealed bidding.
A Conditions for use. Formal contracts shall be awarded by competitive sealed bidding,
except as otherwise provided in this division.
B. Invitation for bids. An Invitation for Bids shall be issued and shall include specifications
and all contractual terms and conditions applicable to the procurement.
C. Public notice. Public notice of the Invitation for Bids shall be given at least fifteen (15) days
prior to the date set forth therein for the opening of bids, unless the City Manager determines, in
writing, that circumstances require a shorter notice period.
D. Bid opening. Bids shall be opened publicly in the presence of one (1) or more witnesses at
the time and place designated in the Invitation for Bids. The amount of each bid, and such other
relevant information as is deemed appropriate together with the name of each bidder shall be
recorded. The record and each bid shall be open to public inspection.
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E. Late bids. Late bids will not be accepted.
F. Bid acceptance and evaluation. Except as authorized in this article, bids shall be accepted
without alteration or correction. Bids shall be evaluated based on the requirements set forth in the
Invitation for Bids, which may include criteria to determine acceptability such as inspection,
testing, quality, workmanship, delivery, and suitability for a particular purpose. The Invitation for
Bids shall set forth the evaluation criteria to be used. No criteria may be used in a bid evaluation that
are not set forth in the Invitation for Bids.
G. Waiver of minor informality or immaterial bid defect. The City Manager may waive a minor
informality or immaterial bid defect if such waiver is determined to be in the best interest of the
City. A minor informality means a bid requirement that is merely a matter of form or is an
immaterial provision in the solicitation. A bid defect is immaterial when the significance of the
defect is negligible when contrasted with the total cost or scope of the procurement. The decision of
the City Manager with respect to whether a requirement is a minor informality or whether a bid
defect is immaterial is final and may not be challenged by a bidder.
H. Correction or withdrawal of bids; cancellation of awards.
1. Where a mistake is discovered before bid opening, the bid may be modified or
withdrawn by written or electronic notice received by the City Manager prior to the time set
for bid opening.
2. Where a mistake is discovered after bid opening but prior to contract award, a bid:
a. May be corrected where the error made, and the intended bid price can be
determined solely from the bid documents submitted, and the City Manager
determines that the mistake was inadvertent and bona fide;
b. May be withdrawn where the bid was submitted in good faith and the bid
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price is substantially lower than the other bids due solely to a clerical mistake therein
as opposed to a judgment mistake and the mistake was due to an unintentional
arithmetic error or an unintentional omission of a quantity of work, labor or material
made directly in the compilation of a bid, which unintentional arithmetic error or
unintentional omission can be clearly shown by objective evidence drawn from
inspection of original work papers, documents and materials used in the preparation
of the bid.
3. Where an error is discovered in the successful bid after the award of the contract and
the conditions of subsection (H)(2)(a). or (H)(2)(b) of this section are satisfied, the bid may
be corrected or withdrawn, respectively, and the contract amended or rescinded as
appropriate, provided that no bid correction or contract amendment shall be permitted that
would cause the contract price to exceed the next lowest bid unless the contractor has made
substantial progress in performing under the contract, the performance is acceptable, and
the Procurement Agent makes a written determination that it is in the best interest of the
City to do so.
4, No bid may be withdrawn or award canceled when the result would be prejudicial to
the interests of the City or fair competition.
5. No bidder who is permitted to withdraw a bid shall, for compensation, supply any
material or labor to or perform any subcontract or other work agreement for the person or
business to whom the contract is awarded, or otherwise benefit, directly or indirectly, from
the performance of the project for which the withdrawn bid was submitted.
6. If a bid is withdrawn or award canceled under the authority of this section, the
lowest remaining bid shall be deemed to be the low bid.
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Nothing herein shall prevent the City from rejecting all bids if deemed to be in the

interest of the City or fair competition.

All decisions to permit the correction or withdrawal of bids or cancellation of an

award based upon bid mistakes, shall be supported by a written determination made by City
Manager.

Contract award. Subject to the provisions set forth herein, contracts shall be awarded to the

lowest responsive and responsible bidder whose bid meets the requirements and criteria set forth in

J.

the Invitation for Bids.

1. When the terms and conditions of the Invitation for Bids provide that multiple
awards may be made, awards may be made to more than one bidder.

2. If the bid from the lowest responsible bidder exceeds available funds or is
deemed excessive, the City Manager may (a) negotiate with the lowest responsible
bidder to obtain an acceptable contract price, and if unsuccessful, may thereafter
enter into negotiations with the next lowest bidder; or (b) reject all bids and solicit
new bids, with or without revised specifications.

3. When the contract is not awarded to the lowest bidder, a written statement of
the reasons for awarding the contract to another bidder shall be prepared by the City

Manager and maintained in the contract file.

Tie bids. In the case of a tie bid between a local business and a non-local business award
shall be made to the local business. If tie bids are received from two or more local businesses or
from two (2) or more nonlocal businesses, a drawing shall be conducted. A witness shall be present

to verify the drawing and shall certify the results on the bid tabulation sheet. The City reserves the

right to reject all bids and rebid the contract.
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K. Multi-step seated bidding. When it is considered impractical to initially prepare a purchase
description to support an award based on price, an Invitation for Bids may be issued requesting the
submission of unpriced offers to be followed by an Invitation for Bids limited to those bidders
whose offers have qualified under the criteria set forth in the first solicitation.
L. Single bid. Where only a single bid is received, and the price is not acceptable to the City,
the City may either negotiate with the bidder for a more acceptable price or reject the bid. If the bid
is rejected, the City may re-solicit for bids or may utilize any other procurement method reasonably
designed to obtain the best price.
M. Contract award based on "best value." Notwithstanding subsection 7.08.61(1), a contract
may be awarded on a best value analysis provided that the criteria for analysis was included in the
invitation for bids. The contract shall be awarded to the responsive, responsible bidder whose bid is
determined to be the best value to the City and that conforms in all material respects to requirements
and criteria set forth in the invitation for bids.
Sec. 7.08.62. Formal solicitation—Competitive sealed proposals.
A. Conditions for use. Formal contracts may be awarded by competitive sealed proposals
where the City Manager, in consultation with the using department, determines that competitive
sealed bidding is either not practicable or not advantageous to the City.
B. Written justification. A written justification for utilizing sealed proposals shall be submitted
to the Awarding Authority before any resulting contract is awarded, except that no written
justification is required for utilizing competitive sealed proposals to procure

1. Professional services.

2. Design-build projects.
C. Request for Proposal (RFP); evaluating factors. The City Manager shall issue a written

16



388  Request for Proposal (RFP) indicating in general terms that which is sought to be procured,

389  specifying the relative importance of price and other factors that shall be used in evaluating the
390 proposal, and applicable contractual terms and conditions, including any specific capabilities and
391 qualifications required of the contractor.

392 D. Public notice. Public notice of the RFP shall be given in the same manner as provided in

393  Section 7.08.61(C).

394 E. Receipt and opening of proposals. There shall be no public opening of proposals and no
395  proposal shall be otherwise handled so as to permit disclosure of the identity of any offeror or the
396  contents of any proposal to competing offerors during the evaluation process. The proposals, except
397  for information identified by the offeror as confidential or proprietary, shall be open for public
398 inspection after contract award.

399 F. Late proposals. Late proposals shall be accepted only when it is established to the

400 satisfaction of the City Manager that the lateness was due to unexpected weather or traffic

401  conditions, or other conditions beyond the control of the offeror. The City Manager may require
402  documentation and/or other proof of the condition resulting in the late proposal. No late proposal
403  shall be accepted when to do so would confer an advantage on the late offeror or otherwise

404  undermine fair competition. All decisions to accept late proposals shall be supported by a written
405  determination made by the City Manager.

406 G. Discussion with Responsible Offerors and Revisions to Proposals. If provided in the RFP,
407  the City Manager or the using department may conduct discussions with responsible offerors who
408  submit proposals determined to be reasonably susceptible of being selected for award for the

409  purpose of clarification to facilitate full understanding of, and responsiveness to, the solicitation
410 requirements. Offerors shall then be afforded an opportunity to revise their proposals prior to award
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for the purpose of obtaining best and final proposals. In conducting discussions, there shall be no
disclosure of any information derived from proposals submitted by competing offerors.

H. Ranking of proposals; negotiation; award. The City Manager, in consultation with the
using department, shall evaluate the final proposals based on criteria contained in the RFP and rank
in order of preference the most qualified offerors. The City Manager shall negotiate a contract with
the top-ranked offeror. If the City Manager is unable to negotiate a satisfactory contract with the
top-ranked offeror, the City Manager may thereafter enter into negotiations with the next highest
ranked offeror and, if unsuccessful, with each successive next highest ranked offeror. The contract
shall be awarded to the highest ranked offeror with whom a satisfactory contract has been
negotiated. If a contract satisfactory to the City cannot be reached, the City may terminate
negotiations, restart the solicitation process, or terminate the solicitation. If, at any time during the
process, it is determined in writing that only one offeror is fully qualified, or that one offeror is
clearly more highly qualified than the others under consideration, a contract may be negotiated and
awarded to that offeror.

. Multiple awards. Multiple awards may be made under a single RFP if the RFP provides for
multiple awards.

Sec. 7.08.63. Informal solicitation.

A. Any purchase not exceeding $30,000.00 may be made in accordance with informal
procurement procedures established by the City Manager that provide for informal solicitation of
bids, quotations, proposals or offers.

B. The award shall be made to the lowest responsive and responsible person. The name of the
person submitting a bid, quotation, proposal, or offer and the date and amount of each bid,
quotation, or offer shall be recorded and maintained as part of the contract file.
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Sec. 7.08.64. Request for expressions of interest.

A. Conditions of use. A request for expressions of interest may be used to:
1. Obtain information needed to prepare a subsequent procurement;
2. Develop a ready source of potential offerors who can respond to a subsequent
procurement; or
3. Resolve technological or programmatic questions relative to how the City
requirements can best be supplied.

B. Public notice. Public notice of a request for expressions of interest shall be given in the

same manner provided in Section 7.08.61(C).

C. Evaluation. A request for expressions of interest must contain evaluation factors and an
explanation of how the list of offerors eligible to receive a subsequent solicitation will be
determined.

D. Selection Committee. The Procurement Agent may form a selection committee to review
and evaluate the proposals and recommend a list of offerors who will be eligible to receive a
subsequent solicitation.

E. Subsequent solicitation. A request for expressions of interest does not directly lead to the
award of a contract. A subsequent solicitation may be accomplished through competitive sealed
bidding, competitive sealed proposals, or an informal solicitation. Proposals received under a
request for expressions of interest may form a basis for justifying a non-competitive contract award.
Sec. 7.08.65. Unsolicited proposals.

A. Processing of Unsolicited Proposals. If the City receives a proposal, other than one
submitted in response to a solicitation, the City Manager shall forward the proposal to the using
department.
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B. Conditions for Use. To be considered for evaluation, an unsolicited proposal:
1. Shall be in writing;
Shall be sufficiently detailed to allow a judgment to be made concerning the
potential utility of the proposal to the City; and
2. Shall contain a novel or innovative concept, application, approach, or method
or which demonstrates a novel capability of the offeror of the proposal.

C. Evaluation. The City Manager shall determine whether the proposal meets the requirements

of Section 7.08.65(B). The City Manager shall make the determination within thirty (30) days after

receiving the unsolicited proposal. If the City Manager fails to make a determination within thirty
days, the unsolicited proposal shall be considered disapproved.

D. If the City Manager determines that the proposal does not meet the requirements of this
section, a contract award shall not be made based on the unsolicited proposal.

E. Discussion with Responsible Offeror. The City Manager and the using department may
conduct discussions with an offeror who submits an unsolicited proposal for the purpose of
clarification and to assure full understanding. An offeror may be afforded an opportunity to revise
their proposal prior to award.

F. Public notice before award. Not less than thirty (30) days before the award and execution of
a contract based on an unsolicited proposal, the City Manager shall publish a notice of intent to
award the contract on the City's website. If, during the 30-day period before contract award, a
person files a written petition with the City for reconsideration of an approval determination, the
awarding authority shall reconsider and make written findings affirming or reversing the approval.
G. Contract Award. Subject to the provisions set forth herein, award of an unsolicited proposal

shall be made in accordance with Section 7.04.39.
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H. Confidentiality. The proposal, except for information properly identified by the offeror as
proprietary or confidential, shall be open for public inspection.

Sec. 7.08.66. Right to cancel solicitations; right to reject bids, proposals and offers.

A. The City Manager may, when in the best interest of the City, cancel an Invitation for Bids, a

Request for Proposals, or other solicitation. The reasons therefor shall be made a part of the contract

file.
B. Any or all bids, proposals, or offers may be rejected in whole or in part by the Awarding
Authority.

Sec. 7.08.67. Responsibility of bidders and offerors.
A Determination of responsibility. A determination shall be made as to the capability of the
bidder of offeror to fully perform the contract requirements. Where competitive sealed bids or
competitive sealed proposals are used, any determination of nonresponsibility shall be made in
writing.
B. Factors to consider. The following factors shall be considered in determining whether a
bidder or offeror is "responsible:"
1. Price and other criteria set forth in the solicitation documents;
2. The ability, capacity, skill and financial resources of the bidder or offeror to perform
the contract or provide the service required within the time specified, without delay or
interference;
3. The character, integrity, reputation, judgment, experience, and efficiency of the
bidder or offeror;
4, References and the quality of performance of previous contracts or services;
5. The previous and existing compliance by the bidder or offeror with laws and
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policies relating to a contract with the City;
6. The ability of the bidder or offeror to provide future maintenance and service for the
use of the subject of the contract;
7. Such other factors deemed relevant to the determination of nonresponsibility.
C. Presumed nonresponsibility. A bidder or offeror who has been disbarred or who is in default
on payment of taxes, licenses, fees, fines, or other monies due the City or other government entity,
for whatever reason, may be deemed to be nonresponsible.
D. Failure to provide information. The failure of a bidder or offeror to promptly supply
information or records in connection with an inquiry with respect to responsibility may be grounds
for a determination of nonresponsibility with respect to such bidder or offeror.
E. Nondisclosure of information.
1. Confidential information furnished by a bidder or offeror pursuant to this section
shall not be made public without the prior written consent of the bidder or offeror.
2. The City shall not be required to disclose specific information received from
references if such information was disclosed in confidence or if the disclosure of said
information could affect the ability of the City to obtain future references.
F. Prequalification. Where a competitive procurement process is used, the City Manager may
prequalify bidders or offerors to submit a bid or proposal based on the criteria for determining
"responsibility"” as set forth in this section and in the solicitation documents. Prequalification of a
bidder or offeror shall not constitute a conclusive determination that a bidder or offeror is
responsible, and such bidder or offeror may be rejected as non-responsible at any time on the basis

of subsequently discovered information.
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Article I11. Cooperative Procurement
Sec. 7.08.71. Cooperative procurement authorized.
A The City may participate in, sponsor, conduct, or administer cooperative procurement
agreements with one or more other public entities when the best interests of the City would be
served thereby.
B. The City may contract with any contractor who offers goods, services, or construction on
the same terms as provided other public entities that have arrived at those terms through a recent
competitive procurement procedure similar to the procedure used by the City.
Sec. 7.08.72. Contracting with public entities.
A The City may contract directly with other public entities for goods or services when such
goods or services were obtained through competitive procurement procedures.
B. The City may contract with any public entity to provide or receive any work or services of
the type the City or such other public entity performs for its jurisdiction.
Sec. 7.08.73. Joint use of facilities.
The City may enter into agreements or memoranda of understanding with other public entities for
the common use or lease of facilities upon terms agreed upon between the parties.
Sec. 7.08.74. Supply of personnel, information, and technical services.
The City may enter into agreements or memoranda of understanding with other public entities for

supplying or receiving personnel, information, or technical services.

Article IV. Non-Competitive Procurement Methods
Sec. 7.08.81. Small procurements.
A For procurements of less than $10,000.00, reasonable efforts shall be used to obtain goods
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and services at the lowest cost.
B. For procurements from $10,000.00 up to $30,000.00, other than sole source and cooperative
purchasing, proposals for goods or services shall be solicited from at least three qualified sources.
Sec. 7.08.82. Sole source procurement.
A. A contract of any value may be awarded without competition when the Awarding Authority
determines, based on a good faith review of available sources, that
1. There is only one (1) source practicably available for the required supply, goods,
service, or construction item; or
2. The availability of used machinery or equipment is limited, such as to make
competitive procurement impractical, and a delay in procurement would be detrimental to
the City.
B. A record of sole source procurements shall be maintained that lists each contractor's name,
the amount and type of each contract, a listing of the items and services procured under each
contract, and the reasons justifying the sole source procurement.
Sec. 7.08.83. Phased projects or services.
When the appropriate Awarding Authority determines in writing that a project or a service of a
complex nature carried out in phases makes it not feasible to continue subsequent phases with other
than the first phase source, contracts for subsequent phases may be awarded to the first phase source
without competition.
Sec. 7.08.84. Emergency procurements.
A. The City Manager may authorize emergency procurements of goods, services, or
construction of any value without competition under any of the following circumstances:
1. Where there exists a threat to public health, welfare or safety;
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2. Where delay would significantly injure the City financially or otherwise;
3. To prevent a breakdown in machinery and/or threatened termination of essential
services (including maintenance and repair of essential office equipment);
4, To prevent spoilage;
5. Any other circumstance in which goods, services, or construction are needed for
immediate use;

B. Emergency procurements shall be made with such competition as is practical under the

circumstances.

C. As soon as practicable, a record of each emergency procurement shall be made containing
the following:

1. A written explanation of the circumstances of the emergency;

2. A tabulation of bids or quotes received, if any;

3. The contractor's name, the amount and type of contract, a listing of the items

procured under the contract.

D. To the extent feasible under the circumstances, a person to whom purchasing authority has
been delegated shall obtain the approval of the City Manager for emergency procurement in excess
of $10,000.00.
Sec. 7.08.85. Related construction projects.

Contracts may be awarded without competition for construction of City improvements if:
A City improvements consist of a single structure, portion of a single structure or complex of
related structures containing both City and private improvements or improvements of another
government; and
B. The party with whom the City contracts for construction of the City improvements is also
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595  constructing the private or other governmental improvements within the single structure or

596  complex of related structures; and

597 C. There is a written determination that this method of procurement is in the best interests of
598 the City.

599  Sec. 7.08.86. Contract extensions.

600 A. Unless otherwise provided in the solicitation documents, an extension of a contract may be
601 awarded without competition when a written finding is made that circumstances warrant the

602  extension of an existing contract, provided the extension is for not more than one year and the pro
603  rata cost of the extension does not exceed 110% of the original price.

604 B. Before extending a contract, the City Manager shall make a written determination that
605 extending the contract is preferable to instituting a new procurement process, which shall be

606 included in the contract file. In making an extension determination, the City Manager shall

607  consider any pertinent information, including the following:

608 1. Changes in pricing of the same or similar goods and services;

609 2. Advances in relevant technology;

610 3. Performance of the contractor;

611 4, Changes in the City’s needs;

612 5. The costs the City will incur as a result of changing to a new contractor, such as
613 required equipment purchases, interruptions to City operations, and retraining of staff.

614  Sec. 7.08.87. Exemptions.

615  The following are exempt from competitive procurement but are subject to the requirements of
616  sections 7.04.37. 7.04.38 and 7.04.39:

617 A. Professional services and other services associated with actual or potential litigation,
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administrative, or regulatory proceedings.
B. Professional services not exceeding $50,000.00. No contractor or other person may be a
party to, or beneficiary of, more than one contract awarded pursuant to this provision within any

given fiscal year.

C. Purchases for water, sewer, electric, or other utility services.

D. Sale, rental, or purchases of land and improvements on the land, and rights-of-way.

E. Grants or contracts with other public bodies.

F. Goods purchased from a public auction sale, including an internet auction, provided that a

written determination is made in advance by the City Manager that such purchase is in the best
interest of the City.

G. Purchases for special police work when the Chief of Police certifies to the City Manager
that items are needed for undercover police operations.

H. Purchases of goods and personal services for direct use by individual recipients of services
under the public assistance programs administered by the City.

I Purchases from nonprofit sheltered workshops serving the handicapped.

J. Expenditures for travel, subscription, courses, seminars, and conventions, membership dues
and subscription fees.

K. Advertising.

L. Procurement of temporary employment services.

M. Procurement of entertainment, instructional, facilitating, or educational services for City
officials, staff, or residents, or for social, cultural, or recreational programs or events offered or
sponsored by the City.

N. Acquisition of works of art for public display.
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0. Employment contracts and employee relocation costs.
P. Sponsorship agreements.
Q. On-going proprietary software maintenance or support.
R. Employee benefits.
Sec. 7.08.88. Special procurements.
A. The Awarding Authority may authorize non-competitive procurement methods upon a
written determination that a unique or unusual circumstance exists that makes competitive
procurement contrary to the City's interest.
B. A non-competitive procurement method is permissible when all of the following conditions
are satisfied:
1. An offer of goods or services is available for a limited period that expires before the
competitive procurement process can be completed;
2. The City Manager determines that the cost of procuring similar goods or services is
reasonably likely to be greater if the City foregoes the offer;
3. The procurement of the goods or services is authorized in the City budget; and
4. The procurement does not exceed $50,000.00.
C. A record of special procurements shall be maintained that lists the date of each contract, the
contractor's name, the amount and type of each contract, the goods or services procured, and a
summary of the reasons justifying the special procurement. A file shall be retained for at least five
years for each special procurement that includes a copy of the contract, the written determination
that competitive procurement was not in the City’s best interest, and documentation supporting the
determination. Supporting documentation may include correspondence regarding the expiration
of the offer, historical pricing from the vendor, and contemporaneous pricing from competitive
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664  vendors.

665 Sec. 7.08.89. Environmentally preferable purchasing.

666 A. General Preferences. Environmental and energy considerations shall become part of the
667  City’s normal purchasing and procurement decisions, with the goals of justifying environmental
668  and energy costs of City decisions and choosing minimal-effect options, consistent with such
669 traditional factors as safety, price, performance, and availability. The City also prefers to do
670  business with vendors and contractors that are locally owned, use and sell environmentally

671  preferable products or services, produce minimal waste, and use recycled products and

672  environmentally preferable purchasing practices, as services provided by local suppliers reduce
673  environmental impact due to transportation and keep municipal funds in the community. To the
674  greatest extent practicable, the City shall purchase environmentally and energy preferable products

675 and services that:

676 1. Use recycled materials.

677 2. Generate minimal waste in manufacturing or use.

678 3. Aredurable, longer lasting, reusable, refillable or compostable.

679 4. Use minimal energy and water.

680 5. Involve minimal use of toxic and hazardous materials.

681 6. Minimize production of greenhouse gases.

682 7. Minimize production of environmental pollutants including ozone precursors.
683 8. Are locally supplied or produced.

684  B. Price Preference. To the greatest extent practicable, the City shall purchase environmentally
685  preferable and locally supplied products and services and may provide for a price preference for
686  such products and services not to exceed 15%.
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C. Locality Preference. The City may give preference in purchasing products and services to
locally supplied products, goods, and services, Montgomery County green certified businesses, and
State of Maryland certified small businesses.

D. The City Manager shall promulgate regulations implementing this section, which shall include
legitimate environmentally friendly certifications and industry standards, specifications for the
purchase of certain goods and services as appropriate, and environmentally harmful chemicals,
compounds, and materials to be avoided.

Sec. 7.08.89. Socially responsible purchasing.

A. General Preferences. Social responsibility considerations shall become part of the City’s
normal purchasing and procurement decisions, with the goals of promoting social justice,
consistent with such traditional factors as safety, price, performance, and availability.

B. The City Manager shall promulgate regulations implementing this section, which shall include
legitimate socially conscious certifications and industry standards, specifications for the purchase

of certain goods and services as appropriate, and materials and sources to be avoided.

Article V. Disposition of Surplus Goods
Sec. 7.08.101. Generally.
All using departments shall submit to the City Manager reports listing inventories of all goods that
are no longer used, that have become obsolete or which are surplus to the needs of the department.
The City Manager shall transfer serviceable surplus goods between using departments in lieu of
filling requisitions for the purchase of new or additional inventory of the same or similar articles
unless such transfer is determined by the City Manager to be contrary to the best interests of the
City.

30



710

711

712

713

714

715

716

717

718

719

720

721

722

723

724

725

726

727

728

729

730

731

732

Sec. 7.08.102. Methods of sale.

A

All surplus goods shall be disposed of using any of the following methods which will yield

the greatest return under the circumstances:

B.

1. Transfer to another City department, whenever feasible, before other methods of
disposal are considered.

2. Sale to the highest responsible bidder by the competitive bid or proposal procedures
prescribed in Article Il of this division, except that the goal shall be to obtain the highest

price from prospective purchasers.

3. Competitive auction sale, including internet auction sale, after reasonable public
notice.

4. Trade-in or exchange of goods that are of current need.

5. Surplus goods may be first offered to City employees at a set price determined by

the City Manager to be reasonably equivalent to the best price the City could expect to
obtain on the open market.

Notwithstanding any other provision of this section, the City Manager may authorize

making a gift, loan, or sale below fair market value of surplus goods to other public entities or to

non-profit entities upon a written determination that such gift, loan, or sale would be in the best

interest of the City.

Sec. 7.08.103. Worthless items.

In the event the City Manager determines that the goods offered for disposal have no real or scrap

value, they may be recycled or disposed of as refuse in a manner that complies with all applicable

environmental laws, regulations and permits.

Sec. 7.08.104. Waivers.

31



733

734

735

736

737

738

739

740

741

742

743

744

745

746

747

748

749

750

751

752

753

754

755

Upon a written determination that strict compliance with this article is contrary to the best interests
of the City, the City Manager may waive the provisions of this article and authorize the disposal of

surplus goods in the most practical manner.

Article VI. Contract Requirements
Sec. 7.08.116. Standard contract provisions.
Contracts shall include:
A. Such standard provisions that may be required by any procedures, standards or policies
developed by the City Manager to implement this division.
B. Such other provisions determined by the City Manager in consultation with the using
department to be appropriate under the circumstances.
Sec. 7.08.117. Incentive contracting.
Construction and other contracts may include provisions that afford the contractor the opportunity
to share in any cost savings realized by the City when project costs are reduced by such contractor,
without affecting the project quality, during construction of the project. Any fee charged by the
project engineer or architect for determining such cost savings shall be paid as a separate cost and
shall not be calculated as part of any cost savings.
Sec. 7.08.121. Maximum practical competition.
All specifications shall be drafted so as to promote overall economy for the purposes intended and
to encourage maximum free and open competition in satisfying the City's minimum needs and shall
not be unduly restrictive. This section applies to all specifications including, but not limited to,
those prepared for the City by architects, engineers, designers, and drafters.
Sec. 7.08.136. Bid security.
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A. Requirement for bid security.
1. Bid security shall be required for all construction contracts where performance
security is required.
2. At the discretion of the City Manager, bid security may be required for other
contracts.
3. Where bid security is required, a successful bidder shall forfeit such security upon
failure to enter into a contract within the time specified in the Invitation for Bids or contract
award.
B. Form of security. Bid security shall be in the form of a bond provided by a surety company
authorized to do business in Maryland, or the equivalent in cash, letter of credit, or in such other
form satisfactory to the City.
C. Amount of bid security. Bid security for a construction contract shall be in an amount equal
to at least 5% of the amount of the bid. Bid security for other than a construction contract shall be in
such amount as is determined by the City Manager to sufficiently guarantee that the bidder to whom
the contract is awarded will enter into the contract for the work described in the bid.
D. Rejection of bids for noncompliance with bid security requirements. When the invitation for
bids requires security, noncompliance requires that the bid be rejected, unless it is determined in
writing that such noncompliance is insubstantial.
E. Withdrawal of bids. If a bidder is permitted to withdraw a bid before award, or is excluded
from the competition prior to award, no action shall be taken against the bidder or the bid security.
Sec. 7.08.137. Contract performance and payment bonds.
A When required, amounts. When a construction contract is awarded the following bonds or
other security, in a form satisfactory to the City, shall be delivered to the City and shall become
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binding on the parties upon the execution of the contract:
1. A performance bond payable to the City, executed by a surety company authorized
to do business in this State, or the equivalent in cash or other security, conditioned upon the
faithful performance of the contract, including all warranties and guarantees. The bond or
other security shall be in an amount equal to 100% of the price specified in the contract; and
2. A payment bond, executed by a surety company authorized to do business in this
State, or the equivalent in cash, letter of credit, or other security satisfactory to the City, for
the protection of all persons supplying labor and materials, including lessors of equipment
to the extent of the fair rental value thereof, to the contractor or its subcontractors for the
performance of the work provided for in the contract.
a. For a contract exceeding $100,000.00 the bond or other security shall be in
an amount equal to 100% of the price specified in the contract.
b. For a contract exceeding $30,000.00 but not exceeding $100,000.00 the
bond or other security shall be in an amount equal to 50% of the price specified in
the contract.
C. No payment bond is required for a contract not exceeding $30,000.00 unless
a written determination is made that a payment bond is appropriate under the
circumstances. Such a bond shall be in an amount not to exceed 50% of the contract
price.
B. Certification of payments. Any contractor, prior to receiving a progress or final payment
under a contract covered hereunder, shall certify in writing that such contractor has made payment
from the proceeds of prior payments, and that such contractor will make timely payments from the
proceeds of the progress or final payment then due such contractor, to such contractor's
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subcontractors and suppliers in accordance with such contractor's contractual arrangement with
them.

C. Waiver or reduction of requirement for bonds. The City Manager may waive or reduce, in
writing, the requirement for performance bonds for construction contracts under $30,000.00.

D. Maintenance bond. Contract specifications may require security in an amount determined
by the City Manager; adequately cover reasonable maintenance, repair, or replacement costs during
the contract warranty or guarantee period.

Sec. 7.08.138. Additional bonds.

Nothing in this article shall be construed to limit the authority of the City to require any additional
bonds or other security in addition to, or in cases other than, those specified.

7.08.139 Nuclear-Free requirements.

A. The City and its officials, employees or agents shall not knowingly and intentionally grant any
award, contract or purchase order, directly or indirectly, to any nuclear weapons producer.

B. The City and its officials, employees or agents shall not knowingly and intentionally grant any
award, contract or purchase order, directly or indirectly, to purchase or lease products produced by
a nuclear weapons’ producer.

C. The recipient of a City contract, award or purchase order shall certify to the City Clerk by a
notarized statement that it is not knowingly or intentionally a nuclear weapons’ producer.

D. The City shall phase out the use of any products of a nuclear weapons’ producer which it owns
or possesses. Insofar as non-nuclear alternatives are not available, for the purpose of maintaining a
product during its normal useful life and for the purpose of purchasing or leasing replacement parts,
supplies and services for such products. Subsections (A) and (B) of this section shall not apply.

E. The City Council, upon advice of the Nuclear-Free Takoma Park Committee, shall annually
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publish a list of nuclear weapons’ producers to guide the City, its officials, employees and agents in
the implementation of subsections (A) through (C) of this section. The list shall not preclude
application or enforcement of these provisions to or against any other nuclear weapons’ producer.
F.  Waivers.
1. The provisions of subsections (A) and (B) of this section may be waived by resolution
passed by a majority vote of the Mayor and Council, provided that:
a. The Mayor and Council shall determine, after a diligent good-faith search, that a
necessary good or service cannot reasonably be obtained from any source other than
a nuclear weapons’ producer;
b. The City Manager shall notify the Nuclear-Free Takoma Park Committee of the
Mayor and Council’s intent to consider a waiver resolution 30 days prior to the
formal consideration of such a resolution and that the Committee, upon receipt of
such notice, shall provide the City Council with its considered advice; provided,
however, that failure to provide such advice shall not prohibit the City Council from
taking appropriate action after the 30-day notification period; and
c. The City Council shall hold a public hearing prior to the passage of a waiver
resolution and no sooner than 30 days after the notification to the Committee of the
City Council’s intent to consider such a resolution.
2. The reasonableness of an alternative source shall be determined upon the consideration
of the following factors:
a. The intent and purpose of this chapter;
b. Documented evidence establishing that the necessary good or service is vital to
the health or safety of the residents or employees of the City, with the understanding
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that the absence of such evidence shall diminish the necessity for waiver;
c. The recommendations of the City Manager and the Nuclear-Free Takoma Park
Committee;
d. The availability of goods or services from a non-nuclear-weapons’ producer
reasonably meeting the specification or requirements of the necessary good or
service;
e. Quantifiable substantial additional costs that would result from the use of a
good or service of a non-nuclear-weapons’ producer, provided that this factor shall
not become the sole consideration.
G. Nothing in this chapter shall be interpreted, construed or applied to prevent the Mayor and
Council or the City Manager or his or her designee of the City, from acting to remedy, ameliorate or
prevent an emergency situation presenting a clear and present danger to the public health, safety
and general welfare, as defined in Section 2-6.1 of this Code, provided that should any such
emergency situation require the purchase of products or services from or entry into a contract with
a nuclear weapons producer, then the City Manager or his or her designee shall notify the
Chairperson or his or her designee of the Nuclear-Free Takoma Park Committee within 3 working
days of the City’s actions.
7.08.140 Compliance with living wage requirements.
All non-exempt procurement actions shall comply with Article VII, Living Wage Requirement, of

this chapter.

Article VII. Living Wage Requirement
7.08.180 Scope.
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Every City contract for the provision of services, awarded after a competitive bid or proposal
process, shall require the contractor and any subcontractor to pay each employee assigned to
perform services under the City contract a living wage. As used in this article, “covered employer”
refers to any contractor or subcontractor who is subject to the City’s living wage requirement.
7.08.190 Exemptions.
The provisions of this article do not apply to the following:
A A contract for services valued at less than $30,000.00.
B. A contract:
1. With a public entity.
2. With a nonprofit organization that has qualified for an exemption from Federal income
taxes under Section 501(c)(3) of the Internal Revenue Code.
3. Procured through an emergency procurement, sole source procurement, or cooperative
purchase procurement.
4. For electricity, telephone, cable television, water, sewer, or similar service delivered by
a regulated public utility.
5. For the purchase or lease of goods, equipment or vehicles.
C. If the City Manager makes a written determination that application of this article would
conflict with an applicable Federal, State or County program, contract, or grant requirement, then
the living wage requirements of this article shall not apply to the contract or program.
7.08.200 Solicitation requirements.
A. The City’s living wage requirement shall be identified and set forth in all non-exempt

procurement solicitations for the contract.
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B. Each response to a bid or proposal to provide services to the City and each City contract for
services must include a certification that the contractor and each subcontractor shall comply with
the City’s living wage requirements or a certification by the contractor or subcontractor setting
forth the applicable exemption from the living wage requirement, along with supporting
documentation for the exemption. Any contractor or subcontractor who knowingly makes a false
statement in such certification, or who fails to comply with the living wage requirement during
performance of a City contract for services, shall be subject to loss of the contract and
disqualification from future City contracts.
C. A contractor must not split or subdivide a contract, pay an employee through a third party,
or treat an employee as a subcontractor or independent contractor, to avoid the imposition of any
requirement under this article.
D. If a contractor or subcontractor commits in its bid or proposal to provide health insurance to
any employee who provides services to the City under a City contract, the contractor or
subcontractor may:
1. Certify in its bid or proposal the per-employee hourly cost of the employer’s share of the
premium for that insurance; and
2. Reduce the wage paid under Section 7.08.210 to any employee covered by the health
insurance by all or part of the per-employee hourly cost of the employer’s share of the health
insurance premium.
7.08.210 Living wage requirement.
A. Except as permitted under Section 7.08.200(D), each covered employer must pay each
employee who is not exempt under subsection (F) of this section no less than the City’s living wage
rate.
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B. The City’s living wage rate shall be equal to the Montgomery County living wage rate
established and published by Montgomery County pursuant to Section 11B-33A of the
Montgomery County Code and any applicable regulations, as amended and in effect from
time-to-time.
C. The City’s living wage rate shall be adjusted as of July 1st of each year to reflect the most
current Montgomery County living wage rate and shall be applicable to any contract awarded
thereafter until the date of the next adjustment; provided, however, that the wage rates in effect at
the time a contract is awarded to a covered employer by the City shall remain in effect under such
contract during its original term. At the time of the exercise of any renewal option under a City
contract with a covered employer, the required wage rate shall be adjusted as provided above, and
as adjusted, shall remain in effect during the renewal term.
D. The City Manager shall establish the applicable living wage rate by April 1st of each year
and cause such rate to be published in English and Spanish on the City’s web site. Notice of the
required living wage rate also shall be stated in procurement solicitations, as required by
Section 7.08.200(A).
E. Each covered employer must include the living wage requirements of this article in every
subcontract so that the provisions of this article will be binding upon each subcontractor.
F. The living wage requirements of this section do not apply to any employee:

1. Who performs no measurable work related to any contract with the City;

2. Who participates in a government-operated or government-sponsored program that

restricts the earnings of or wages paid to employees to a level below the wage required under

this section;
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3. Who participates for no longer than 120 days in any calendar year in a
government-operated or government-sponsored summer youth employment program; or
4. For whom a lower wage rate is expressly set in a bona fide collective bargaining
agreement.
G. If any Federal, State, or City law or regulation requires payment of a higher wage, that law
or regulation controls. If any applicable collective bargaining agreement requires payment of a
higher wage, that agreement controls.
7.08.220 Notices.
A. Each covered employer shall conspicuously post notice of the required City living wage
rate, in English and Spanish, on such form as shall be provided by the City.
B. Within 3 days of an employee’s request, a covered employer shall provide to such employee
a written statement in English and Spanish, on such form as shall be provided by the City, of the
then required living wage rate.
7.08.230 Enforcement.
A. During the term of the City contract and for a period of 3 years after the expiration or earlier
termination of the City contract, each contractor and subcontractor subject to the provisions of this
article, shall keep and preserve records which show the wages provided by such contractor and its
subcontractors to each employee who provided services under the City contract. The City Manager,
or designee, shall have the power to examine such records at reasonable times during normal
business hours for the purpose of administering and enforcing the provisions of this article, and to
make copies of all or any parts thereof.
B. As an additional term of the City contract, no covered employer shall discharge, reduce the
compensation of, or otherwise retaliate against an employee for asserting any right under this
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article, filing a complaint of violation, or taking any other action to enforce the requirements of this
article. Any retaliation is subject to all sanctions for noncompliance with this article.

C. City contracts may specify that liquidated damages for any noncompliance with this article
include the amount of any unpaid wages, with interest at the judgment rate from the date originally
due and less any deductions required or permitted by law, and that the contractor is jointly and
severally liable for any noncompliance by a subcontractor.

D. Any contractor or subcontractor which fails to pay an employee the living wage required by
this article shall be liable to the employee in the amount of the unpaid wages, plus interest at the
judgment rate from the date originally due and less any deductions required or permitted by law,
reasonable attorney’s fees, and damages for any retaliation for asserting any right under this article.
Any aggrieved employee of a covered employer under a City contract shall be deemed a third-party
beneficiary of the City contract and of the provisions mandated by this article in the City contract.
7.08.240 Review of living wage requirement.

The City Council shall review the living wage requirement, including the exemptions set forth in
Section 7.08.190, every 3 years. Subsequent to such review, the City Council shall determine
whether to continue or modify the City’s living wage requirement. The Council’s failure to conduct
such review shall have no effect on the validity of the living wage requirement set forth in this

article.

Article VIII. Ethics in Contracting
Sec. 7.04.250. Multiple bidding.
A. Unless multiple or alternate bids are requested in the solicitation, more than one (1) bid or
proposal received in response to a single solicitation from a business, including any affiliate, under
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the same or different names will be rejected.

B. Reasonable grounds for believing that a bidder or offeror is interested in more than one bid
or proposal for a solicitation both as a bidder or offeror and as a subcontractor for another bidder or
offeror, will result in rejection of all bids or proposals in which the bidder or offeror is interested.
However, a business acting only as a subcontractor may be included as a subcontractor for two or
more bidders or offerors submitting a bid or proposal for the work.

C. Bidders or offerors rejected under the above provisions shall be disqualified if they respond
to a re-solicitation for the same work.

D. The City Manager may waive the provisions in subsection (b) of this section upon a written
determination that the City's interest would be best served by such a waiver.

E. Amount of liability for damages. A person who enters into a contract with the City after
engaging in collusion with another person for the purpose of defrauding the City shall be liable for
damages equal to three (3) times the value of the loss to the City that is attributable to the collusion.
F. All documents involved in any procurement in which collusion is suspected shall be
retained until the City Attorney approves their destruction.

Sec. 7.04.260. Collusive bidding.

A. Notification, rejection of bids or proposals. When collusion is suspected among any bidders
or offerors, any or all bids or proposals may be rejected, and a written notice of such suspicion shall
be transmitted to the City Attorney.

B. Retention of documents. All documents involved in any procurement in which collusion is
suspected shall be retained until the City Attorney approves their destruction.

C. Amount of liability for damages. A person who enters into a contract with the City after
engaging in collusion with another person for the purpose of defrauding the City shall be liable for
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damages equal to three (3) times the value of the loss to the City which is attributable to the
collusion.

Sec. 7.04.270. lllegal gifts and kickbacks.

A. Gifts. A bidder, offeror, or contractor must not make or offer to make a gift to a public

official or employee that the public official or employee is prohibited from accepting under Title 2

Ethics.
B. No person shall demand or receive anything of value in return for an agreement not to

compete on a public contract.

C. A person must not:
1. Provide, attempt to provide, or offer to provide a kickback;
2. Solicit, accept, or attempt to accept a kickback;
3. Claim that the unlawfully induced contract or subcontract fulfills any legal,

regulatory, or contractual requirement.
D. If a person makes a gift, kickback or other prohibited payment as described in this section,
the amount thereof shall be conclusively presumed to have been included in the price of the prime
contract or the subcontract and ultimately borne by the City and will be recoverable from both the
maker and recipient. Recovery from one offending party shall not preclude recovery from other
offending parties. The City may offset the amount of any gift, kickback, or other payment from any
sum owed to the prime contractor by the City.
Sec. 7.04.280. Split purchasing/sale prohibited.
No purchase or sale shall be divided for the purpose of evading the provisions of this division.
Sec. 7.04.290. Conflicts of interest.
A. The provisions of Title 111, Ethics, shall be applicable to this division.
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B. No City official or employee shall participate in any procurement, except in the exercise of
an administrative or ministerial duty which does not affect the disposition or decision with respect
to it, when the official or employee knows that the official or employee or any member of the
official's or employee's immediate family has a financial interest pertaining to the procurement.
Where an official or employee or any member of the official's or employee's immediate family
holds a financial interest in a blind trust, the official or employee shall not be deemed to have a
conflict of interest with regard to matters pertaining to that financial interest, provided that the
existence of the blind trust has been disclosed in writing to the City Manager.

C. Upon discovery of an actual or potential conflict of interest, the official or employee shall
promptly file a written statement of disqualification and shall withdraw from further participation
in the transaction involved.

D. For the purposes of this section, a person who owns less than three percent (3%) of the stock
of any publicly held corporation listed on a national stock exchange shall not be considered to have
a financial interest in that corporation.

Sec. 7.04.300. Disclosure of subsequent employment.

No public employee or former public employee having official responsibility for procurement
transactions shall accept employment with any bidder, offeror or contractor with whom the
employee or former employee dealt in an official capacity concerning procurement transactions for
a period of one (1) year from the cessation of employment by the City unless the employee or
former employee, provides written notification to, and obtains written approval from, the City
Manager prior to commencement of employment by that bidder, offeror or contractor.

Sec. 7.04.310. Remedies; penalties.

In addition to any other penalties provided by applicable law, any contract in violation of the
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provisions of this article shall be voidable at the option of the City, and any person responsible for

the making of a contract in willful violation of the provisions of Sections 7.04.260, 7.04.270 or

7.04.290 shall be charged with a misdemeanor.
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Chapter 14.04
NUCLEAR-FREE ZONE

* * *
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Adopted this

Aye:
Nay:
Absent:
Abstain:

th day of

71

2018, by roll-call vote as follows:
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