CANINE RELATED CASE LAW:

Tennessee v. Garner, 471 U.S. 1 (USSC)(1985)-The use of deadly force to stop a fleeing felon is
not justified unless it is necessary to prevent the escape, and it complies with the following
requirements. The officer hasto have probable cause to believe that the suspect poses a significant
threat of death or serious physical injury to the officer or others.

Graham v. Connor, 490 U.S. 386 (1989)-This case sets aside the standard for determining the
excessive use of force as established in the 1973 case of Johnson v. Glick, 481 F.2d 1028 (2nd Cir.
1973). If the use of force violates the 4th Amendment of the U.S. Constitution, then the standards
listed in this Amendment will be used. "All claims that law enforcement officials have used
excessive force - deadly or not - in the course of an arrest, investigatory stop, or other "seizure"
of a free citizen are properly analyzed under the Fourth Amendment's ‘'objective
reasonableness' standard, rather than under a substantive due process standard." In other
words, was the decision of the officer reasonable based on the information he had at the time.

The case further dictates that the arrest must be reasonably proportionate to the need of force as
measured by:

e The severity of the crime.
e The danger to the officer.
e And, the risk of flight.

Carroll v. U.S., 267 U.S. 132 (1925)-Police may conduct a warrantless search of a vehicle stopped
on traffic if there is probable cause to believe that the vehicle contains contraband or evidence.
The search without a warrant is justified based on the exigent circumstance that a vehicle
stopped on traffic could be quickly moved out of the city or jurisdiction of the investigating
agency.

United States v. Race, 529 F.2d 12 (5th Cir. 1976)-The indication of drugs after a sniff from a well-
trained drug detection police dog is sufficient to establish probable cause.

United States v. Place, 462 US 696 (1983)-The court determined that the sniffing of personal items
of a person in a public place by a dog for the purpose of finding contraband was not a "search"
under the Fourth Amendment.

United States v. Thomas, 757 F.2d 1359 (2nd Cir 1985)-The use of a canine to detect odors
emanating from an apartment while at a lawful place outside the apartment is still a search
requiring probable cause and a warrant. The court emphasized that a person has a higher
expectation of privacy in his dwelling than in objects transported through public places (vehicles,
baggage, boxes, etc).

State v. Boyce, 723 P.2d 28 (Wash. App. 1986)-The use of a canine to sniff a person or the objects
carried by that personiis, "...offensive at best and harrowing at worst to the innocent sniffee," and
requires a reasonable suspicion (see casefootnote).
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Robinette v. Barnes, 854 F.2d 909, 912 (6th Cir. 1988)-Held: The use of a properly trained police
dog to apprehend a felony suspect does not carry with it a ‘substantial risk of causing death or
serious bodily harm’.

United States v. Lovell, 849 F.2d. 910 (5 Cir.)(1988)-Lovell's luggage was entrusted to a third- party
common carrier. The luggage was momentarily removed from the conveyer belt to be sniffed by
a drug dog. The court ruled that the removal of the bags from the conveyer belt was "insufficient
to constitute a meaningful interference" with Lovell's possessory interest in his bags. The court
also stated that Lovell's expectation of privacy did not extend to the airspace surrounding his
luggage. The sniffing of the air by a drug dog was not a search.

Matthews v. Jones, 35 F.3d 1046, 1051 (6th Cir. 1994)-The court found that there was no
excessive force where the record was clear that the officer warned plaintiff, a fleeing
misdemeanant, several times before releasing the police dog to apprehend him.

Merrett v. Moore, 58 F.3d 1547 (11 Cir. 1995)-Canines can be used to sniff vehicles at a license
and registration check roadblock as long as their use does not unreasonably delay the motorists.

United States v Guzman, 75 F. 3d 1090 (6th Cir. 1996)-If a dog shows only interest, but does not
alert, this does not constitute probable cause. The handler's awareness in the interest can be
used in conjunction with the totality of other facts to establish probable cause.

United States v Kennedy, 131 F. 3d 1371 (10th Cir. 1997)-A warrant is not rendered invalid
because the dog handler did not keep accurate training records or train the dog on a regular basis.
The dog was certified in detecting drugs and had a reliability rate of 70-80%. This was sufficient
to establish probable cause.

u.s. v. Anchondo, 156 F.3d. 1043 (10t Cir. 1998)-A search incident to arrest can occur before
the actual arrest takes place. The search and the arrest must be contemporaneous to each other.
The court further stated that an officer can search a person if a canine alerts on the vehicle the
person occupied, but no drugs were found in the vehicle. If the probability of drugs diminishes in
the vehicle, then it increases for drugs being on the person.

Vathekan v. Prince George’s County, 154 F.3d 173 (4th Cir. 1998), the Fourth Circuit reversed a
summary judgment ruling in favor of a police officer who deployed a police dog without a verbal
warning.

Vera Cruz v. City of Escondido, 139 F.3d 659, 663 (9th Cir. 1998)-The use of a trained police dog
in biting a suspect to assist in arrest is not deadly force as applied under Tennessee v. Garner.
The use of the dog is not limited to circumstances where the suspect has to be an imminent life
threat to others.
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United States v Owens, 167 F. 3d 739 (1st Cir. 1999)-Even if a dog failed to pass two previous
certifications, it was certified at the time of the sniff and the handler and training supervisor
testified to its reliability. The dog was sufficiently reliable to support a finding of probable cause.

Kuha v. City of Minnetonka, 328 F.3d 427 (8th Circuit 2003)-The court held that releasing the dog
without warning the man was objectively unreasonable. Warning him would not have put the
officers at any increased risk. The court indicated that giving the warning is a constitutional
requirement and only under unusual circumstances the officer can forego the warning.

Miller v. Clark County (9th Cir. Aug. 21, 2003)-The Ninth Circuit Court of Appeal held that the use
of a police dog to bite and hold a potentially dangerous fleeing felon for up to a minute, until the
situation is insured to be safe, does not violate the Fourth Amendment. In this case, the suspect
was hiding in a wooded area. The officer announced that the dog would be released if he did not
reveal himself. The dog was released, found the suspect, and bit and held him. It took the officer
approx. one minute to get to the suspect and call the dog off.

US v. Outlaw, 319 F. 3d 701 (5th Cir. 2003)-"It is undisputed that this drug-detecting team
successfully completed all standard training procedures for border patrol drug-detecting teams
and that this canine was certified to detect a variety of narcotics, including marijuana and its
derivatives, cocaine and its derivatives, heroin and its derivatives and methamphetamine. That
the suitcase the canine alerted to later turned out to contain PCP, a drug the dog was not trained
to detect, simply does not vitiate the agent's reasonable suspicion under these facts."

United States v Ramirez, 342 F. 3d 1210 (10th Cir. 2003)-An investigation into the contents of a
package does not have to cease just because a K-9 failed to alert on it.

US v. Jackson, 390 F.3d 393 (5th Cir. 2004)-Narcotics officers boarded a bus after it stopped at
the terminal. The officers obtained a consent to search from the driver. They then informed the
passengers that a police dog will be searching the bus. The passengers were informed that they
could either remain on the bus or depart. All the passengers exited the bus. The dog hit on a seat
indicating that a passenger was carrying the drugs. They saw Jackson as he exited the bus. He
acted very suspicious. They located Jackson after the dog sniffed the bus for drugs and they
started a consensual encounter with him. They developed reasonable suspicion and pat searched
Jackson. They found a belt around his waist full of cocaine. The court held: "As we have said, at
its inception, [officer] Dunn's encounter with Jackson was justified because it was consensual.
Indeed, even absent Jackson's consent, the fact that Dunn was aware of the dog alert and that
one of the passengers was likely carrying drugs on his person, coupled with Jackson's nervous and
erratic behavior (including what Dunn regarded as his unusually erect posture), would be
sufficient to premise a reasonable and particularized suspicion that Jackson was the drug
courier."

Illinois v. Caballes, 000 U.S. 03-923 (2005)-A drug dog can be used to sniff a vehicle for contraband
on any traffic stop, if:
e The vehicle is lawfully stopped.
e The sniff occurs within the duration of time necessary to reasonably conduct the stop. (If
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the K9 officer makes the stop and also conducts the sniff, the extra time will probably
violate this requirement.)
The officer is not required to have any facts of a drug violation prior to the sniff occurring.

United States v Sanchez, 417 F. 3d 971 (8th Cir. 2005)-The police were justified in delaying a traffic
stop for 45 minutes to run computer checks after it was suspected the passenger gave a fake ID.
The officers acted diligently to minimize the detention period by employing the least intrusive
means of detention and investigation. A drug dog alerted to the trunk and a large quantity of
marijuana was found.

US v. Mendoza, 05-4299 (10th Cir. 2006)-Trooper Bowles observed two vehicles traveling on a
Utah highway. He observed that one of the vehicles had a Minnesota tag and the other one an
Arizona tag. Both vehicles appeared to be traveling together. Suspecting that the vehicles might
be involved in auto theft or drug trafficking the trooper turned around and followed the vehicles.
The trooper stopped Mendoza on traffic after he failed to stop for a stop sign. The trooper
smelled air freshener coming from the vehicle. Mendoza also gave inconsistent stories about
where was traveling to and the route he was taking, who owned the vehicle, and when it was
actually purchased. The trooper observed that Mendoza was very nervous. The trooper believed
he had reasonable suspicion to detain Mendoza. The trooper called for a drug dog to come to
the scene to check the vehicle for drugs. The drug dog arrived approx. 40 minutes later and
searched the vehicle. The dog alerted on the gas tank. The gas tank was packed with
methamphetamine. The court ruled that Trooper Bowles had reasonable suspicion to detain
Mendoza. The court also ruled that waiting 40 minutes for the drug dog to arrive wasreasonable.

US v. Suitt, 08-2688 (8th Cir. 2009)-The officer issued Suitt a warning on a traffic stop and released
him. He then continued to ask Suitt questions about his travel. The questions were evasive and
incomplete. He was acting nervous. The officer had his canine sniff the exterior of Suitt’s vehicle
and found 32 bales of marijuana. The sniff occurred 3 minutes after the end of the traffic stop. The
guestions were not drug interdiction related, but traffic related. The officer had reasonable
suspicion. The extension was de minimis (minimal) and did not violate the 4th Amendment.

US v. Ludwig, No. 10-8009 (10th Cir, 2011)-The certification of a police canine is sufficient to
establish reliability for a canine to sniff for drugs. Ludwig argued that the canine had 58%
reliability in finding drugs. The Court would not quantify probable cause. The dog’s credentials
provide a bright-line rule for the officer to rely on.

US v. Kitchell, No. 09-6206 (10th Cir. 2011)-Potential currency contamination does not
undermine the significance of a positive dog alert in indicating a fair probability of the presence
of contraband, and thus probable cause to search.

US v. Sharp, 10-6127 (6th Cir. 2012)-A canine sniff of the exterior of a vehicle is not a search under
the Fourth Amendment, but if the canine enters the vehicle to sniff, it is a search. In this case,
the canine was sniffing the exterior of the vehicle. Without prompting from the handler, the
canine jumped into the vehicle through an open window. It alerted on a shaving kit where
methamphetamine and marijuana were found. Sharp tried to get the evidence suppressed
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because the canine entered and search his vehicle unlawfully. Held: "The canine’s jump and
subsequent sniff inside the vehicle was not a search in violation of the Fourth Amendment
because the jump was instinctive and not the product of police encouragement."

Florida v. Harris, No. 11-817, 568 US (2013)-Officer Wheetley had his drug detection dog sniff
Harris’s truck. The dog alerted and ingredients for making methamphetamine were found. Harris
was arrested. Harris appealed. The Florida State Supreme Court held that, “The State must in every
case present an exhaustive set of records, including a log of the dog’s performance in the field,
to establish the dog’s reliability.” The State “must have comprehensive documentation of the
dog’s prior hits and misses in the field, and holding that absent field records will preclude a finding
of probable cause no matter how much other proof the State offers.” The US Supreme Court
reversed the Florida Court. It heldthat:

e The Florida Court erred in requiring the use of the dog’s field performance records. These
records are unreliable because the records will not show failures to alert when drugs are
present and show alerts as false alerts when drugs are not found, but were recently in the
area sniffed.

e The training and certification setting is the more reliable way to determine the dog’s
reliability.

e The standard for determining probable cause is to use a practical and common-sense
standard of considering the totality of the circumstances, not the use of rigid rules, bright-
line tests, and mechanistic inquiries.

Florida v. Jardines, No. 11-564 (2013)-The Court held that taking a K-9 onto the porch of the
defendant's home to sniff for drugs inside is a search and requires consent or a search warrant.
The officer entered into the curtilage for evidence gathering purposes in violation of the
defendant's constitutionally protected 4th Amendment rights. See US v.Thomas.

US v. Salgado, NO. 13-2480 (8th Cir. 2014)-A Trooper stopped to assist Salgado whose vehicle was
broken down on the side of the road. The Trooper developed reasonable suspicion to detain
Salgado and call for a drug dog. The Trooper tried to find a close K-9, but could not. He called out
another Trooper with a K-9, but he was 45 miles away. It took an hour for him to arrive. The court
said the wait was reasonable under the circumstances.

Rodriguez v. US, 13-9972 (SCOTUS 2015)-The Court ruled that a traffic stop, absent reasonable
suspicion or consent, cannot be extended even for a few minutes after the conclusion of a traffic
stop in order to conduct a K-9 sniff of the vehicle. In this case the driver was stopped and issued a
warning. He was then asked for permission to remain so the officer can conduct a K-9 sniff. The
driver refused. The officer detained the driver anyway until another officer arrived. The officer
conducted the K-9 sniff approx. 8 minutes after the stop was concluded. Drugs were found in the
vehicle after the K-9 alerted. The driver was arrested. The Court held that the detention beyond
the length of the traffic stop was an unreasonable seizure in violation of the Constitution.

US v. Pina, No. 15-13542 (11th Cir. 2016)-A trooper contacted a passenger bus driver at a truck
stop and asked permission to do a drug dog sniff of his bus. He got the permission and his dog
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alerted to drugs being on board. He removed the baggage and ran the dog around it. The dog
alerted on Pina's baggage. The trooper search it and found two large sealed metal cans of peppers.
He opened one and found cocaine in it. Pina was arrested. The court held that the search of the
bus and all the baggage falls under the automobile search warrant exception. The search of Pina's
baggage and opening the can without a warrant was lawful.

US v. Whitaker, Nos. 14-3290 and 14-3506 (7th Cir. 2016)-The officer went to an apartment
complex where the apartments share a locked common hallway. The officer obtained consent to
search the hallway with a drug dog. The dog alerted on Whitaker's apartment door. The officer
obtained a search warrant and found drugs and a gun in the apartment. Whitaker was arrested.

The Court held: The use of a dog was the same as using a super-sensitive instrument described
in Kyllo v. US. The use of the dog was a search of not just the hall, but of Whitaker's apartment. The
Supreme Court held in the Florida v. Jardines case that an officer could not enter the curtilage of
a home to perform a dog sniff of the front door. The apartment hallway is not curtilage, but a
person still has an expectation of privacy from warrantless dog sniffs at his apartment door. The
sniff was an unreasonable search in violation of the Fourth Amendment.

Brown v. Battle Creek Police Department, No. 16-1575 (6th Cir. 2016)-The court held: A police
officer's use of deadly force against a dog while executing a warrant to search a home for illegal
drug activity is reasonable under the Fourth Amendment when, given the totality of the
circumstances and viewed from the perspective of an objectively reasonable officer, the dog
poses an imminent threat to the officer'ssafety.

US v. Berry, No. 15-30196 (5th Cir. 2016)-The DEA investigated Berry for heroin trafficking. Berry
drove to Houston, picked up a load of heroin and was driving back to New Orleans. The DEA
briefed the Louisiana State Police troopers on Berry. The troopers set up and waited for him. He
was stopped by Trooper St. Romain, who also had a drug dog. The trooper completed the traffic
stop and asked for consent to search Berry’s vehicle, but wasrefused. Trooper St. Romain used
his dog to sniff Berry’s vehicle. The dog alerted on several locations

on the vehicle and the vehicle was searched. The truck bed was searched for about 45 minutes.
No drugs were found. The dog was deployed to sniff the interior of the vehicle. The dog alerted on
a speaker box. 2.5 pounds of heroin was found inside. Berry tried to get the evidence suppressed.
He claimed that the stop was impermissibly extended to conduct the sniff. He also claimed that
the 45-minute fruitless search of the truck bed caused the probable cause for the search to
dissipate. The court held that Berry gave information to the Trooper that was inconsistent with
the information given during the DEA briefing. Berry was nervous, his hands were shaking, and
would not make eye contact. There was sufficient information to establish reasonable suspicion
to extend the traffic stop. The court further held that probable cause does not dissipate with
time. The redeployment of the dog was also permissible.

Colorado v. McKnight, 16CA0050 (Colorado Court of Appeals 2017)-When a dog is trained to only
detect contraband, which is unlawful to possess, a sniff of a car is not a search. When a dog is
trained to detect both a legal substance under Colorado law (marijuana) and contraband, the
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sniff becomes a search because a person has a legitimate expectation of privacy in the possession
of marijuana. The Court held that reasonable suspicion of criminal activity is required before a
dog trained to detect marijuana can be used to sniff a vehicle.

Montanez v. Parker, 15-15211 (11th Cir. 2017)-Montanez was riding his bicycle at night without
lights in Orlando, Fl. Ofc Parker, a K-9 officer, was with another officer. They were in uniform. As
Montanez approached. Parker ordered him to stop. Montanez did not comply and tried to ride
around the officers. Parker grabbed Montanez and pulled him off the bicycle. Parker was holding
his dog by the harness at the time. Parker fell on top of Montanez. The dog perceived that Parker
was being attacked and bit Montanez. Montanez was arrested. He later sued for false arrest,
unreasonable seizure, and excessive force under the Fourth Amendment, as well as deprivation of
liberty without due process under the Fifth Amendment. The court held that the stop and arrest
were lawful. The use of force to remove Montanez from the bicycle was reasonable. Finally, the
dog bite was not due to an intentional act by Parker so the excessive force claim wasdenied.

Escobar v. Montee, 895 F. 3d 387 (5th Cir. 2018)-Escobar assaulted his wife. He later fled into his
neighborhood to avoid police at his house. The police were told that Escobar was armed with a
knife. His mother told the police that they would have to kill Escobar because he will not go done
without a fight. A K-9 was used to track Escobar down. He was located. The K-9 officer decided
not to give Escobar a warning before throwing the K-9 over the fence. The K-9 officer followed the
K-9 over the fence. Escober had a knife. The K-9 bit him. Escober dropped the knife in surrender,
but the knife was within a couple of feet of him. The K-9 continued to bite Escobar for about a
minute before the officers fully subdued and handcuffed him. Escobar sued under a 1983 action
claiming his rights were violated. He was not given a warning before the K-9 bit him and the K-9
officer allowed the K-9 to continue biting after Escober surrendered and was not resisting. The
lower court dismissed the initial bite claim, but denied the K-9 officer qualified immunity for the
continued bite. The case was appealed to the 5th Circuit Court. The Court held that with the
information provided to the

officer, it was reasonable to believe that Escobar's surrender was not genuine. The officer's
actions were proper and he was entitled to qualified immunity.
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